Respondent's witne.ir, V.endel.l Oo;jt.r", v;i th over 30 years'
experience in mining, testified that this particular slab was
already loose and resting on the sill (Tr. 203).  It would not
have come loose from this position because it would have to slide
5 or 10 feet all at once (Tr. 204).

Jones intended to take down the slab but under the
circumstances here no one could be injured.  It would not tip
over because there were 3 to 4 bars holding it (Tr. 201) .

After the citation was issued Jones shot the slab with a
couple of sticks of powder (Tr. 202).

Discussion

I credit MSHA's evidence on this citation.  Inspector Day
describes the condition of a very large loose slab.  The
inspector correctly ordered the removal of the slab since it was
in close proximity to the miners who were working nearby.

Respondent's evidence is not persuasive.  Even though the
slab was resting on a sill, its stability was suspect.  It could
be affected by the ground behind it, by the blasting, or by the
work being carried on in close proximity.  I, accordingly, reject
respondent's premise that the condition presented no hazard.  Cf.
Homestake Mining Company, 4 FMSHRC 146, 150 (1982).

The citation should be affirmed.

WEST 81-76-M
Citations 576708, 576709, 576710

A portion of MSHA's proof of tne alleged violations in this
case arises from the deposition of George Rendon taken June 30,
1983 in Salt Lake City, Utah {Exhibit P-3).

Respondent strenuously objected to the use of the deposition
of George Rendon on the grounds that Francis J. Nielsen, Esq.,
was not authorized to represent respondent at the deposition.
Accordingly, respondent asserts the deposition had no evidentiary
value.

The judge admitted the deposition   of witness Rendon and

overruled respondent's objections (Tr.   207-223).  At this point

it is necessary to review the relevant   factors concerning the
deposition.

As an initial matter I note that Francis J. Nielsen, Esq.,
appears as attorney of record for respondent in WEST 80-376-M,
WEST 80-416-M, WEST 80-487-M, and WEST 81-76-M (the instant case)
Mr. Nielsen has never sought to withdraw.
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